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Animal and Plant Health Inspection Service, USDA § 301.38–5

5 Services of an inspector may be requested
by contacting a local APHIS office (listed in
telephone directories under Animal and
Plant Health Inspection Service (APHIS),

Continued

Pend Oreille, Spokane, Stevens, Walla
Walla, Whitman, Yakima.

(e) Each State that is a protected
area or that encompasses a protected
area must submit annually to the Ad-
ministrator a written statement,
signed by an inspector, assuring APHIS
that all nursery inspections have been
performed in accordance with this sec-
tion. The statement must be submitted
by January 1st of each year, and must
include a list of the nurseries inspected
and found free of rust-susceptible
plants.

(f) The Administrator may remove a
protected area from the list of des-
ignated protected areas in paragraph
(c) of this section if he or she deter-
mines that it no longer meets the cri-
teria of paragraph (a) or (b)(1) through
(3) of this section. A hearing will be
held to resolve any conflict as to any
material fact. Rules of practice for the
hearing shall be adopted by the Admin-
istrator.

[54 FR 32791, Aug. 10, 1989, as amended at 55
FR 29558, July 20, 1990; 57 FR 3118, Jan. 28,
1992]

§ 301.38–4 Interstate movement of reg-
ulated articles.

(a) Non-protected areas. (1) Interstate
movement of regulated articles into or
through any State or area that is not
designated a protected area under
§ 301.38–3(c) is allowed without restric-
tion under this subpart.

(b) Protected areas—(1) Prohibited
movement. The following regulated arti-
cles are prohibited from moving inter-
state into or through any protected
area:

(i) All Berberis seedlings and plants of
less than 2 years’ growth, and rust-sus-
ceptible Berberis plants, seeds, fruits,
and other plant parts capable of propa-
gation.

(ii) Rust-susceptible Mahoberberis and
Mahonia plants, seedlings, seeds, fruits,
and other plant parts capable of propa-
gation.

(2) Restricted movement: The following
regulated articles may be moved inter-
state into or through a protected area
with a certificate issued and attached
in accordance with §§ 301.38–5 and
301.38–7 of this subpart:

(i) Plants of at least two years’
growth, seeds, fruits, and other plant

parts capable of propagation of the
genus Berberis that are designated as
rust-resistant in § 301.38–2(b) of this
subpart;

(ii) Plants, seedlings, seeds, fruits,
and other plant parts capable of propa-
gation of the genera Mahoberberis and
Mahonia that are designated as rust-re-
sistant in § 301.38–2(c) of this subpart.

(c) An inspector may issue a limited
permit to allow a regulated article not
eligible for certification under § 301.38–
4(b)(2) to move interstate into or
through a protected area to a specified
destination that is stated in the permit
and is outside the protected area, if the
requirements of all other applicable
Federal domestic plant quarantines are
met. A regulated article moved inter-
state under a limited permit must be
placed in a closed sealed container that
prevents unauthorized removal of the
regulated article, and that remains
sealed until the regulated article
reaches the final destination stated in
the permit. At the final destination,
the sealed container must be opened
only in the presence of an inspector or
with the authorization of an inspector
obtained expressly for that shipment.

(d) The United States Department of
Agriculture may move any regulated
article interstate into or through a
protected area in accordance with the
conditions determined necessary to
prevent the introduction or spread of
black stem rust in protected areas, as
specified in a Departmental permit
issued for this purpose.

§ 301.38–5 Assembly and inspection of
regulated articles: issuance and
cancellation of certificates.

(a) Any person, other than a person
authorized to issue certificates under
paragraph (c) of this section, who de-
sires to move interstate a regulated ar-
ticle that must be accompanied by a
certificate under § 301.38–4(b), shall, as
far in advance of the desired interstate
movement as possible (and no less than
48 hours before the desired interstate
movement), request an inspector 5 to
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